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1. Resolution to Ratify a Letter as an Official Communication of the City 

Council of the City of Long Beach, and Directing the Acting City 

Manager to Transmit Same, for the Purpose of Rescinding a Previously 

Submitted Response to the Office of the New York State Comptroller 

Draft Report of Examination Number 2019M-68. 
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       Resolution No. 

 

  The following Resolution was moved by 

and seconded by    : 

 

Resolution to Ratify a Letter as an Official Communication of the City 

Council of the City of Long Beach, and Directing the Acting City Manager  

to Transmit Same, for the Purpose of Rescinding a Previously Submitted 

Response to the Office of the New York State Comptroller Draft Report of 

Examination Number 2019M-68. 

 

  WHEREAS, the Office of the New York State Comptroller (“OSC”) conducted 

two audits, resulting in the issuance of two draft Reports of Examination entitled “Payments for 

Unused Leave Accruals 2019M-68” and “Financial Condition 2019M-133”; and 

 

  WHEREAS, the OSC, in a letter dated August 29, 2019, from Chief Examiner Ira 

McCracken, transmitted with the draft audits, wrote “Because these findings are still subject to 

change, we ask that, to the maximum extent permitted by law, the information contained in these 

documents be kept confidential until we formally release the reports of examination from 

Albany. We also ask that by Monday September 30, 2019, an appropriate official of the City of 

Long Beach send to our Hauppauge Regional Office a letter responding to our preliminary draft 

findings”; and   

 

  WHEREAS, the OSC provided the City of Long Beach with a publication entitled 

“Responding to an OSC Audit Report:  Audit Responses and Corrective Action Plans” (the 

“Comptroller Publication”) which states “You will have 30 days from the date the draft audit 

report is provided to you to respond, although we encourage a shorter response time whenever 

possible”; and 

 

   WHEREAS, the Comptroller Publication further states “We accept only one 

response from your local government.  The response should [b]e signed by the chairman of the 

governing board or the chief executive officer or someone acting on his or her behalf….There is 

one exception to the one response rule: if our audit report has findings relating to a separately 

elected official’s office or department (like a town clerk or a highway superintendent), then that 

separately elected official may also respond on his or her own behalf”; and 

 

  WHEREAS, the Acting City Manager/Corporation Counsel assigned an Assistant 

Corporation Counsel in conjunction with outside legal counsel to act on behalf of the City of 

Long Beach to submit a response to “Payments for Unused Leave Accruals 2019M-68,” only, 

with his full legal authority, while recusing himself from any type of involvement with said 

response; and 

 

  WHEREAS, on September 11, 2019, a Municipal Auditor 1 from the Office of 

the New York State Comptroller transmitted an email to the Acting City Manager/Corporation 

Counsel and City Clerk stating that “We would like to schedule an exit conference to discuss our 

audit findings with City officials.  Typically, we meet with the Council President, City Manager 

and City Comptroller at this meeting.  If any other Council member would like to meet with us, 

we would have to schedule separate meetings as our policy is to meet with one Council member 

at a time” and further provided that the NYS Comptroller is available to meet on September 20, 

2019, September 23, 2019, or September 27, 2019; and   
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  WHEREAS, the Acting City Manager/Corporation Counsel transmitted the 

September 11, 2019 email from the Municipal Auditor 1 to the entire City Council of the City of 

Long Beach as well as the City Comptroller and directed the Assistant Corporation Council 

charged with overseeing the submission of a response to: (1) “arrange a meeting with all of the 

necessary individuals”; (2) to attend the meeting with outside legal counsel; and (3) to have the 

response prepared prior to the exit conference; and  

 

  WHEREAS, an exit conference between the NYS Comptroller and “the necessary 

individuals,” which per OSC’s direction included the City Council President, City Comptroller, 

as well as the Assistant Corporation Counsel and outside legal counsel assigned to act on behalf 

of the City of Long Beach, was scheduled for Monday September 23, 2019, at 10 a.m.; and 

 

  WHEREAS, outside legal counsel and Assistant Corporation Counsel, acting on 

behalf of the City of Long Beach, drafted a response to “Unused Leave Accruals 2019M-68” (the 

“Response”), which is incorporated by reference herein, made a part hereof, and is more fully 

described below; and 

 

  WHEREAS, the Response was provided to all attendees of the exit conference, 

which included members of the OSC, Chief Examiner Ira McCracken, the City Council 

President, and City Comptroller; and 

 

  WHEREAS, the City Council President requested permission from the OSC, at 

the exit conference, for the City Council to supplement and submit an additional response which 

was agreed to by the OSC staff; and 

 

  WHEREAS, the Assistant Corporation Counsel present at the exit conference 

made it clear that the Assistant Corporation Counsel and outside counsel that drafted the 

Response were acting on behalf of the City of Long Beach and with the full authority of the City 

Manager/Corporation Counsel in submitting the City of Long Beach’s Response and asked what 

needed to be done to submit the Response in that official capacity; and 

 

WHEREAS, at the exit conference, the Assistant Corporation Counsel was 

directed by Chief Examiner Ira McCracken to submit the fully executed Response via email 

along with a cover letter from the Assistant Corporation Counsel, which was done immediately 

after the exit conference pursuant to the Chief Examiner’s direction; and 

 

WHEREAS, subsequent to submission of the Response, Council Members Bendo 

and Mandel (constituting a minority of the City Council which cannot represent the City Council 

as a body) sent a communication dated September 23, 2019, which requested an extension of 

time from the OSC to submit some type of an additional response; and 

 

WHEREAS, on September 25, 2019, Chief Examiner McCracken responded to 

Council Members Bendo and Mandel, while copying all City Council Members, and in 

contradiction to the OSC’s prior representation to Council President Moore and others, iterated 

that OSC will accept “only one response” which must be “signed by the chairman of the 

governing board or the chief executive officer or someone acting on his or her behalf”; and   
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WHEREAS, despite already receiving a Response from individuals acting at the 

direction of the chief executive officer to submit the Response on behalf of the City of Long 

Beach per Chief Examiner McCracken’s explicit direction, Chief Examiner McCracken’s 

September 25, 2019 letter goes on to state “Therefore, we await the City Council’s response and 

will entertain any reasonable requests for an extension requested by the Council as a body.  We 

further expect that the City Council’s reply will clarify the nature of the Capozzolo response; 

whether this is endorsed as the Council’s response, and, if not, on what official’s behalf that 

response was submitted”; and 

 

WHEREAS, on September 25, 2019, Acting City Manager Mirando sent a signed 

letter to Chief Examiner Ira McCracken expressing that the NYS Comptroller had already 

received the City of Long Beach’s Response, that he was aware of same, and that the Response 

received by the NYS Comptroller “represents the full and official response of the City of Long 

Beach.”  The letter further expressed, in furtherance of the City Council’s prior request, that he 

has “no objection to the City Council members submitting their own individual responses or the 

Comptroller’s office giving them a reasonable extension of time” to do so.  Finally, the letter 

concluded by stating that “the City’s full and official response has already been submitted”; and 

 

WHEREAS, Council Members Bendo and Mandel, a minority of the City Council 

which cannot represent the City Council as a body, sent another letter dated September 27, 2019, 

expressing that Acting City Manager Mirando’s response was sent without prior notice or 

discussion with the full Council and should be rejected and not considered the City’s official 

response; and 

 

WHEREAS, on October 1, 2019, and subsequent to the September 30, 2019, 

deadline for a response set by the NYS Comptroller, a Council majority consisting of Vice 

President Bendo, Council Member Mandel, and President Moore, sent an unofficial 

communication purportedly taking official action outside the context of a public meeting and 

without compliance with New York State’s Open Meetings Law, stating: “(1) The draft audit 

response prepared by Mr. Capozzolo and submitted by Mr. Kalnitsky (the “Capozzolo 

Response”) is not approved by the City Council; (2) Without the benefit of new, independent 

counsel, we are not in a position, at this time, to respond on the merits to anything contained in 

the Capozzolo Response; and (3) For the same reason, we are not in a position, at this time, to 

respond to the draft audit”; and   

 

WHEREAS, on October 4, 2019, Chief Examiner Ira McCracken accepted and 

replied to the October 1, 2019, letter sent by Vice President Bendo, Council Member Mandel, 

and President Moore stating the NYS Comptroller was only in receipt of one response to the 

report “ostensibly” submitted on behalf of the City and requested that the City Council advise 

OSC whether it “formally rescinds the Capozzolo Response as the City’s official response” and, 

if the Response were to be rescinded by the City Council, OSC would agree to extend the City’s 

time to provide an official response to the draft Report “until November 11, 2019, six weeks 

beyond the original September 30, 2019, response date”; and 

 

WHEREAS, OSC Chief Examiner McCracken further advised, in a private 

conversation with a single Council Member on October 9, 2019, that the OSC does not require  
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that the City Council take official action at a public meeting to rescind the Response, which is in 

contravention of the City Charter, the City of Long Beach Code of Ordinances, and New York 

State’s Open Meetings Law; and 

 

WHEREAS, Vice President Bendo informed Acting City Manager Mirando that, 

in accordance with Section 72 of the City Charter of the City of Long Beach, he would be calling 

for a special meeting of the City Council to take place Friday, October 11, 2019 at 7 A.M. and 

requested that Acting City Manager Mirando direct the Corporation Counsel to prepare a 

resolution rescinding Mr. Capozzolo’s response to the OSC Draft Report 2019M-68; and    

 

  WHEREAS, the Response analyzed decades of data retrieved from the City 

Comptroller’s Office to expand the inquiry of the NYS Comptroller’s audit, which discovered 

“questionable payments” made to individuals outside of the audit period as well as individuals 

who were inexplicably omitted from inside the audit period; and  

 

  WHEREAS, the Response “welcomed” and “understood” all recommendations 

from the OSC, including the recommendation to claw back “questionable payments,” while 

identifying factual circumstances and legal analyses that were not addressed by the 

Comptroller’s draft report entitled “Unused Leave Accruals 2019M-68” which may materially 

affect the OSC’s draft report and the ability of the City to seek recovery of any payments, and 

seeking the OSC’s guidance with same; and  

 

  WHEREAS, the Response does not, in any way, take any position on behalf of 

individuals implicated in the draft “Unused Leave Accruals 2019M-68,” and simply raises legal 

issues the City of Long Beach will have to address in clawing back funds and asks for the OSC’s 

assistance and guidance in implementing the OSC recommendations; and 

 

  WHEREAS, Council Member Mandel, Vice President Bendo, and President 

Moore have expressly indicated they are not “in a position, at this time, to respond on the merits 

to anything contained in the Capozzolo response” and are “not in a position, at this time, to 

respond to the draft audit”; and 

 

WHEREAS, despite all of the foregoing, the City Council is still desirous of 

rescinding the Response; and 

 

  WHEREAS, the City Council, as of the date of this Resolution, has not responded 

and has no intention of submitting a response to  the draft report of examination entitled 

“Financial Condition 2019M-133,” highlighting a multi-million dollar structural deficit in the 

City of Long Beach’s budget; and 

 

  WHEREAS, New York State Public Officers’ Law Section 103(e) provides 

“Agency records available to the public pursuant to article six of this chapter, as well as any 

proposed resolution, law, rule, regulation, policy or any amendment thereto, that is scheduled to 

be the subject of discussion by a public body during an open meeting shall be made available, 

upon request therefor, to the extent practicable as determined by the agency or the department, 

prior to or at the meeting during which the records will be discussed. . .. If the agency in which a 

public body functions maintains a regularly and routinely updated website and utilizes a high  
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speed internet connection, such records shall be posted on the website to the extent practicable as 

determined by the agency or the department, prior to the meeting” and consistent therewith, a 

copy of the Response as well as the proposed October 11, 2019 letter to be sent on behalf of the 

City Council has been published on the City of Long Beach’s website for the public to access; 

and 

 

  WHEREAS, the official action contemplated herein, to rescind a response to a 

draft audit, is hereby designated a “Type II” action under the New York State Environmental 

Quality Review Act (“SEQRA”) requiring no further environmental review;  

 

  NOW, THEREFORE, be it 

 

RESOLVED, by the City Council of the City of Long Beach, New York, that all 

“Whereas” clauses are incorporated by reference herein and made a part hereof.  That the 

Response previously submitted by the City of Long Beach to the OSC is incorporated by 

reference and made a part hereof.  That the City Council of the City of Long Beach, New York 

hereby declares that the Response submitted on behalf of the City of Long Beach to the OSC on 

September 23, 2019, and incorporated by reference herein, is hereby rescinded and that the City 

Council of the City of Long Beach officially ratifies the proposed letter to the OSC dated 

October 11, 2019, which is also incorporated by reference herein and made a part hereof, and 

that said letter shall hereby be executed by a majority of the City Council of the City of Long 

Beach and shall constitute an official communication of the City of Long Beach City Council.  

The Acting City Manager is hereby directed to transmit the letter dated October 11, 2019, 

forthwith, to Chief Examiner Ira McCracken of the Office of the New York State Comptroller.  

 

 
 

 

 






















































