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EQUIPMENT LEASE PURCHASE AGREEMENT

THIS EQUIPMENT LEASE PURCHASE AGREEMENT (the “Agreement’), is dated as of September 25,
2020, between CAPITAL ONE PUBLIC FUNDING, LLC, a limited liability company organized and existing
under the laws of the State of New York, as Lessor (“Lessor”), and the CITY OF LONG BEACH, NEW
YORK, a political subdivision existing under the laws of the State of New York, as Lessee (“Lessee”),
wherein the parties hereby agree as follows:

Section 1. Definitions. The following terms will have the meanings indicated below unless the context
clearly requires otherwise:

“pgreement” means this Equipment Lease Purchase Agreement and any other schedule or exhibit made
a part hereof by the parties hereto, together with any amendments to this Agreement.

“Code” means the Internal Revenue Code of 1986, as amended.

“«Commencement Date” is the date when the term of this Agreement and Lessee’s obligation to pay
Rental Payments hersunder commences, which date is September 25, 2020,

“Equipment” means the property described on the Equipment Schedule attached hereto as Exhibit A,
and all replacements, substitutions, repairs, restorations, modifications, attachments, accessions,
additions and improvements thereof or thereto and all insurance and/or proceeds therefrom.

“Event of Default” means an Event of Default described in Section 35.

“jgsuance Year” is the calendar year in which the Commencement Date occurs.

“Lease Texrm” means the Original Term and all Renewal Terms, but ending on the occurrence of the
earliest event specified in Section 6.

«y essee” means the entity described as such in the first paragraph of this Agreement, its successors and.
its assigns.

«Lessor” means the entity described as such in the first paragraph of this Agreement, its successors and
its assigns.

“Maximum Lease Term” means the Original Term and all Renewal Terms through the Renewal Term
including the last Rental Payment Date set forth on the Payment Schedule.

“Net Proceeds” means the amount remaining from the gross procceds of any insurance claim or
condemnation award after deducting all expenses (including attorneys’ fees) incurred in the collection of

such claim or award.

“Qriginal Term” means the period from the Commencement Date until the end of the fiscal year of Lessee
in effect at the Commencement Date.

“payment Schedule” means the schedule of Rental Payments and Purchase Price set forth on Exhibit B. - .

«purchase Price” means the amount set forth on the Payment Schedule that Lessee may, at its option,
pay to Lessor to purchase the Equipment.

“Renewal Terms” means the optional renewal terms of this Agreement, each having a duration of one .
year and a term co-extensive with Lessee’s fiscal year.

“Rental Payment Dates” means the dates set forth on the Payment Schedule on which Rental Payments
are due.

“Rental Payments” means the basic rental payments payable by Lessee pursuant to Section 9.




“State” means the State of New York.

“Vendor” means the manufacturer of the Equipment as well as the agents or dealers of the manufacturer
from whom the Equipment is or has been purchased, as listed on Exhibit A.

Section 2. Representations and Covenants of Lessee. Lessec represents, warrants and covenants for
the benefit of Lessor as follows:

(a) Lessee is a political subdivision duly organized and existing under the constitution and laws of the
State. Lessee will do or cause to be done all things to preserve and keep in full force and effect its
existence as a political subdivision, Lessee has a substantial amount of one or more of the following
sovereign powers:! (i) the power to tax, (ii) the power of eminent domain, and (i) police power.

(b) Lessee is authorized under the constitution and laws of the State to enter into this Agreement and the
transaction contemplated hereby and to perform all of its obligations hereunder,

(c) Lessee has been duly authorized to execute and deliver this Agreement by proper action and approval
of its governing body at a meeting duly called, regularly convened and attended throughout by a requisite
majority of the members thereof or by other appropriate official approval.

{d) This Agreement constitutes the legal, valid and binding obligation of Lessee enforceable in accordance
with its terms, except to the extent limited by applicable bankruptcy, insolvency, reorganization or other
laws affecting creditors’ rights generally,

{e) No event or condition that constitutes, or with the giving of notice or the lapse of time or both would
constitute, an Event of Default exists at the Commencement Date.

() Lessee has, in accordance with the requirements of law, fully budgeted and appropriated sufficient
funds for the current fiscal year to make the Rental Payments scheduled to come due during the Original
Term and to meet its other obligations for the Original Term, and such funds have not been expended for

other purposes.

(g) Lessee has complied with such public bidding requirements as may be applicable to this Agreement
and the acquisition by Lessee of the Equipment hereunder.

(h) There is no action, suit, proceeding, inquiry or investigation, at law or in equity, before or by any court,
public board or body, pending or threatened against or affecting Lessee, nor to the best knowledge of
Lessee is there any basis therefor, wherein an unfavorable decision, ruling or finding would materially
adversely affect the transactions contemplated by this Agreement or any other document, agreement or -
certificate which is used or contemplated for use in the consummation of the transactions contemplated
by this Agreement or materially adversely affect the financial condition or properties of Lessee. '

(i) All authorizations, consents and approvals of governmental bodies or agencies required in connection .
with the execution and delivery by Lessee of this Agreement or in connection with the carrying out by -
Lessee of its obligations hereunder have been obtained. .

() The entering into and performance of this Agreement or any other document or agreement
contemplated hereby to which Lessee is or is to be a party will not violate any judgment, order, law or
regulation applicable to Lessee or result in any breach of, or constitute a default under, or result in the
creation of any lien, charge, security interest or other encumbrance on any assets of Lessee or the
Equipment pursuant to any indenture, mortgage, deed of trust, bank loan or credit agreement or other
instrument to which Lessee is a party or by which it or its assets may be bound, except as herein
provided.

(k) The Equipment described in this Agreement is essential to the function of Lessee or to the service
Lessee provides to its citizens. Lessee has an immediate need for, and expects to make immediate use of,’
substantially all the Equipment, which need is not temporary or expected to diminish in the foreseeable
future. The Equipment will be used by Lessee only for the purpose of performing one or more of Lessee’s
governmental or proprietary functions consistent with the permissible scope of Lessee’s authority.
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() Neither the payment of the Rental Payments hereunder hor any portion thereof is (i} secured by any
interest in property used or to be used in a trade or business of a non-exempt person (within the meaning

of Section 103 of the Code) or in payments in respect of such property or (i) derived from payments in.

respect of property, or borrowed money, used or to be used in a trade or business of a non-exempt person
(within the meaning of Section 103 of the Code). No portion of the Equipment will be used directly or
indirectly in any trade or business carried on by any non-exempt person {within the meaning of Section
103 of the Code).

(m) Lessee will comply with all applicable provisions of the Code, including without limitation Sections 103
and 148 thereof, and the applicable regulations of the Treasury Department to maintain the exclusion of
the interest components of Rental Payments from gross income for purposes of federal income taxation.,

(n) Lessee will use the proceeds of this Agreement on the date of execution and delivery hereof for the
purpose for which this Agreement has been entered into. No part of the proceeds of this Agreement will be
invested in any securities, obligations or other investments or used, at any time, directly or indirectly, in a
manner which, if such use had been reasonably anticipated on the date of the execution and delivery of
this Agreement, would have caused any portion of this Agreement to be or become an “arbitrage bond”
within the meaning of Section 103(b)(2) or Section 148 of the Code and the applicable regulations of the
Treasury Department.

{0} Lessee has never failed to pay payments coming due under any bond issue, lease purchase agreement
or other indebtedness obligation of Lessee.

(p) The useful life of the Equipment will not be less than the Maximum Lease Term.

{q) The application, statements and credit or financial information submitted by Lessee to Lessor are true

and correct and made to induce Lessor to enter into this Agreement, and Lessce has experienced no
material change in its financial condition since the date(s) of such information.

(r) Lessee has provided Lessor with audited financial statements through June 30, 2019. Lessee has
experienced no material change in its financial condition or in the revenues expected to be utilized to meet
Rental Payments due under this Agreement since June 30, 2019.

(s) Lessee shall pay the excess (if any) of the actual costs of acquiring the Equipment under this
Agreement over the amount disbursed by Lessor on the date hereof.

() Lessee hereby designates this Agreement as a “qualified tax-exempt obligation” as defined in
Section 265(b)(3)(B) of the Code. The aggregate face amount of all tax-exempt obligations (excluding
private activity bonds other than qualified 501(c)(3) bonds) issued or to be issued by Lessee and all
subordinate entities thereof during the current calendar year is not reasonably expected to exceed
$10,000,000. Lessee and all subordinate entities thereof will not issue or enter into in excess of

$10,000,000 of tax-exempt obligations (including this Agreement, but excluding private activity bonds !

other than qualified 501(c)(3) bonds) during the current calendar year, without first obtaining at opinion
of nationally recognized counsel in the area of tax-exempt municipal obligations acceptable to Lessor that
the designation of this Agreement as a “qualified tax-exempt obligation” will not be adversely affected.
Section 3. Certification as to Arbitrage. Lessee hereby represents as follows:

(a) The estimated total costs of the Equipment, together with any costs of entering into this Agreement

that are expected to be financed under this Agreement, will not be less than the total principal portion of

the Rental Payments.

(b) The Equipment has been ordered or is expected to be ordered within six months of the
Commencement Date, and the Equipment is expected to be delivered, and the Vendor fully paid, on the
date hereof.




(c) Lessee has not created or established, and does not expect to create or establish, any sinking fund or
other similar fund (i) that is reasonably expected to be used to pay the Rental Payments, or (ii} that may
be used solely to prevent a default in the payment of the Rental Payments.

(d) The Equipment has not been and is not expected to be sold or otherwise disposed of by Lessee, either
in whole or in major part, prior to the last maturity of the Rental Payments.

(e} To the best of our knowledge, information and belief, the above expectations are reasonable.

Section 4. Lease of Equipment. Lessor hereby demises, leases and lets the Equipment to Lessee, and
Lessee rents, leases and hires the Equipment from Lessor, in accordance with the provisions of this
Agreement, for the Lease Term,

Section 5. Lease Term. The Original Term of this Agreement will commence on the Commencement
Date and will terminate on the last day of Lessee’s current fiscal year. The Lease Term may be continued,
solely at the option of Lessee, at the end of the Original Term or any Renewal Term for an additional
Renewal Term up to the Maximum Lease Term. At the end of the Original Term and at the end of each
Renewal Term until the Maximum Lease Term has been completed, Lessee will be deemed to have
exercised its option to continue this Agreement for the next Renewal Term unless Lessee has terminated
this Agreement pursuant to Section 6 or Section 31. The terms and conditions during any Renewal Term
will be the same as the terms and conditions during the Original Term, except that the Rental Payments
will be as provided in the Payment Schedule,

Section 6. Termination of Lease Term. The Lease Term will terminate upon the earliest of any of the
following events:

(a) the expiration of the Original Term or any Renewal Term of this Agreement and the nonrenewal of this. -
Agreement in the event of nonappropriation of funds pursuant to Section 8;

(b) the exercise by Lessee of the option to purchase the Equipment under the provisions of Section 31
and payment of the Purchase Price and all amounts payable in connection therewith;

(c) a default by Lessee and Lessor’s election to terminate this Agreement under Section 36; or

(d) the payment by Lessee of all Rental Payments authorized or required to be paid by Lessee hereunder
during the Maximum Lease Term.

Section 7. Continuation of Lease Term. Lessee currently intends, subject to the provisions of
Section 8 and Section 12, to continue the Lease Term through the Original Term and all of the Renewal
Terms and to pay the Rental Payments hereunder. Lessee reasonably believes that legally available funds
in an amount sufficient to make all Rental Payments during the Original Term and each of the Renewal
Terms can be obtained. The responsible financial officer of Lessee will do all things lawfully within his or
her power to obtain and maintain funds from which the Rental Payments may be made, including making
provision for such Rental Payments to the extent necessary in each proposed annual budget submitted for
approval in accordance with applicable procedures of Lessee and to exhaust all available reviews and -
appeals in the event such portion of the budget is not approved. Notwithstanding the foregoing, the
decision whether or not to budget or appropriate funds or to extend this Agreement for any Renewal Term
is solely within the discretion of the then current governing body of Lessee.

Section 8, Nonappropriation. Lessee is obligated only to pay such Rental Payments under this
Agreement as may lawfully be made from funds budgeted and appropriated for that purpose during
Lessee’s then current fiscal year. In the event sufficient funds will not be appropriated or are not
otherwise legally available to pay the Rental Payments required to be paid in the next occurring Renewal
Term, as set forth in the Payment Schedule, this Agreement will be deemed to be terminated at the end of
the then current Original Term or Renewal Term. Lessee agrees to deliver notice to Lessor of such
termination at least 90 days prior to the end of the then current Original Term or Renewal Term, but
failure to give such notice will not extend the Lease Term beyond such Original Term or Renewal Term. If
this Agreement is terminated in accordance with this Section, Lessee agrees, at Lessee’s cost and expense,
to peaceably deliver the Equipment to Lessor at the location or locations specified by Lessor.
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Section 9. Rental Payments. Lessee will pay Rental Payments from all legally available funds, in
lawful money of the United States of America to Lessor in the amounts and on the dates set forth on the
Payment Schedule, such payment to be made by wire or other form of electronic payment in accordance
with written instructions provided by Lessor or, with Lessor’s consent, by such other commercially
reasonably method of payment. Rental Payments will be in consideration for Lessee’s use of the
Equipment during the fiscal year in which such payments are due. Any Rental Payment not received on
or before its due date will bear interest at the rate of 10% per annum or the maximum armount permitted
by law, whichever is less, from its due date.

In the event that it is determined that any of the interest components of Rental Payments may not be
excluded from gross income for purposes of federal income taxation, Lessee agrees to pay to Lessor
promptly after any such determination and on each Rental Payment Date thercafter an additional amount
determined by Lessor to compensate Lessor for the loss of such excludability (including without limitation,
compensation relating to interest expense, penalties or additions to tax), which determination shall be
conclusive absent manifest error. ’

Section 10. Interest Component. As set forth on the Payment Schedule, a portion of each Rental
Payment is paid as, and represents payment of, interest.

Section 11. Rental Payments To Be Unconditional. Except as provided in Section 8, the
ohligations of Lessee to make Rental Payments and to perform and observe the other covenants
and agreements contained herein shall be absolute and unconditional in all events without
abatement, diminution, deduction, set-off or defense, for any reason, including without limitation
any failure of the Equipment to be delivered, any defects, malfunctions, breakdowns or infirmities
in the equipment or any accident, condemnation or unforeseen circumstances.

Section 12. Rental Payments to Constitute a Current Expense of Lessee. The obligation of Lessee to
pay Rental Payments hereunder will constitute a current expense of Lessee, are from year to year and do

not constitute a mandatory payment obligation of Lessee in any fiscal year beyond the then current fiscal -

year of Lessee. Lessce’s obligation hereunder will not in any way be construed to be an indebtedness of
Lessee in contravention of any applicable constitutional, charter or statutory limitation or requirement
concerning the creation of indebtedness by Lessee, nor will anything contained herein constitute a pledge
of the general credit, tax revenues, funds or moneys of Lessee,

Section 13. Delivery and Acceptance of the Equipment. Lessee has entered into an agreement to

purchase the Equipment, cause the Equipment to be delivered at the location specified on Exhibit A and . .

pay any and all delivery costs in connection therewith. When the Equipment has been delivered, Lessee
will immediately accept the Equipment and evidence said acceptance by executing and delivering to
Lessor an acceptance certificate in form and substance acceptable to Lessor, After it has been delivered,
the Equipment will not be primarily moved from the location specified on Exhibit A without Lessor’s
consent, which consent will not be unreasonably withheld. On the Commencement Date, pursuant to
Lessee’s direction, Lessor will disburse an amount equal to the total principal portion of the Rental
Payments payable under this Agreement for application to acquire the Equipment.

Section 14. Enjoyment of Equipment. Lessor hereby covenants to provide Lessee with quiet use and

enjoyment of the Equipment during the Lease Term, and Lessee will peaceably and quietly have and hold
and enjoy the Equipment during the Lease Term, without suit, trouble or hindrance from Lessor, except
as otherwise expressly set forth in this Agreement.

Section 18, Right of Inspection. Lessor will have the right at all reasonable times during regular J

business hours to enter into and upon the property of Lessee for the purpose of inspecting the Equipment,

Section 16. Use of the Equipment. Lessee will not use, operate or maintain the Equipment improperly,
carelessly, in violation of any applicable law or in a manner contrary to that contemplated by this
Agreement. Lessee will obtain all permits and licenses, if any, necessary for the operation of the
Equipment. In addition, Lessee agrees to comply in all respects (including, without limitation, with
respect to the use, maintenance and operation of each item of the Equipment) with all applicable laws,
regulations and rulings of any legislative, executive, administrative or judicial body; provided, however,
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that Lessee may contest in good faith the validity or application of any such law, regulation or ruling in
any reasonable manner that does not, in the opinion of Lessor, adversely affect the interest of Lessor in
and to the Equipment or its interest or rights under this Agreement.

Section 17. Maintenance of Equipment, Lessee agrees that it will, at Lessee’s own cost and expense,
maintain, preserve and keep the Equipment in good repair, working order and condition, Lessor will have
no responsibility to maintain, or repair or to make improvements or additions to the Equipment. If
requested to do so by Lessor, Lessee will enter into a maintenance contract for the Equipment with
Vendor.

Section 18. Title to the Equipment. During the Lease Term, title to the Equipment and any and all
additions, repairs, replacements or modifications will vest in Lessee, subject to the rights of Lessor under
this Agreement; provided that title will thereafter immediately and without any action by Lessee vest in
Lessor, and Lessee will immediately surrender possession of the Equipment to Lessor upon (a) any
termination of this Agreement other than termination pursuant to Section 31 or (b} the occurrence of an
Event of Default. It is the intent of the parties hereto that any transfer of title to Lessor pursuant to this
Section will occur automatically without the necessity of any bill of sale, certificate of title or other
instrument of conveyance, Lessee will, nevertheless, execute and deliver any such instruments as Lessor
may request to evidence such transfer. Lessee, irrevocably designates, makes, constitutes and appoints
Lessor and its assignee as Lessee’s true and lawful attorney (and agent in-fact) with power, at such time of
termination or times thereafter as Lessor in its sole and absolute discretion may determine, in Lessee’s or
Lessor’s or such assignee’s name, to endorse the name of Lessee upon any bill of sale, document,
instrument, invoice, freight bill, bill of lading or similar document relating to the Equipment in order to
vest title in Lessor and transfer possession to Lessor,

Section 19, Security Interest. To secure the payment of all of Lessee’s obligations under this
Agreement and to the extent permitted by law, Lessor retains a security interest constituting a first lien on
the Equipment and on all additions, attachments and accessions thereto and substitutions therefor and
proceeds therefrom. Lessee agrees to execute such additional documents in form satisfactory to Lessor,
that Lessor deems necessary or appropriate to establish and maintain its security interest. Lessee agrees
that financing statements may be filed with respect to the security interest in the Equipment,

Lessee will, at Lessee’s expense, file an application for and obtain the first certificate of title for any
Equipment constituting a vehicle, designating Lessee as owner and Lessor as first lienholder, and a
certificate of registration issued in Lessee’s name. Lessee will, at Lessee’s expense, take such action as
shall be necessary from time to time to avoid suspension or revocation of any certificates of title and to
renew and maintain all certificates of registration. If Lessee is required to obtain any new certificate of.
title or of registration, Lessee will, at Lessee’s expense and with written notice to Lessor of such action,

ohtain such new certificate of title or of registration in the form described above. Lessee will provide
Lessor with all license, registration and vehicle identification numbers relating to each vehicle and will
arrange for the registration and titling of all such vehicles. Lessee will notify Lessor of any changes to
the certificate of registration or license plate within 10 days of such change. . .

Section 20. Personal Property. Lessor and Lessee agree that the Equipment is and will remain
personal property, The Equipment will not be deemed to be affixed to or a part of the real estate on which
it may be situated, notwithstanding that the Equipment or any part thereof may be or hereafter become in
any manner physically affixed or attached to such real estate or any building thereon. Upon the request
of Lessor, Lessee will, at Lessee’s expense, furnish a waiver of any interest in the Equipment from any
party having an interest in any such real estate or building,. ’

Section 21, Liens, Taxes, Other Governmental Charges and Utility Charges. Lessee will keep the
Equipment free and clear of all liens, charges and encumbrances, except those created under this
Agreement, The parties to this Agreement contemplate that the Equipment will be used for a
governmental or proprietary purpose of Lessee and, therefore, that the Equipment will be exempt from all
property taxes and other similar charges. If the use, possession or acquisition of the Equipment is found
to be subject to taxation in any form, Lessee will pay all taxes and governmental charges lawfully assessed
or levied against or with respect to the Equipment. Lessee will pay all utility and other charges incurred
in the use and maintenance of the Equipment. Lessee will pay such taxes and charges as the same
become due; provided that, with respect to any such taxes and charges that may lawfully be paid in
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installments over a period of years, Lessee will be obligated to pay only such installments that accrue
during the Lease Term.

Section 22. Insurance. At its own expense, Lessee will maintain (a) casualty insurance insuring the
Equipment against loss or damage by fire and all other risks covered by the standard extended coverage
endorsement then in use in the State and any other risks reasonably required by Lessor in an amount at
least equal to the then applicable Purchase Price of the Equipment, (b) lability insurance that protects
Lessor from lahility in all events in form and amount satisfactory to Lessor, and (c) workers’
compensation coverage as required by the laws of the State; provided that, with Lessor’s prior written
consent, Lessee may self-insure against the risks described in clauses (a) and (b). All insurance proceeds
from casualty losses will be payable as hereinafter provided. Lessee will furnish to Lessor certificates
evidencing such coverage throughout the Lease Term.

All such casualty and liability insurance will be with insurers that are acceptable to Lessor, will name
Lessor as a loss payee and an additional insured and will contain a provision to the effect that such
insurance will not be cancelled or modified materially without first giving written notice thereof to Lessor
at least ten days in advance of such cancellation or modification. All such casualty insurance will contain
a provision making any losses payable to Lessee and Lessor, as their respective interests may appear.

Section 23. Advances, In the event Lessee fails to maintain the insurance required by this Agreement,
pay taxes or charges required to be paid by it under this Agreement or fails to keep the Equipment in good
repair and operating condition, Lessor may (but will be under no obligation to) purchase the required
policies of insurance and pay the cost of the premiums thereof, pay such taxes and charges and make
such Equipment repairs or replacements as are necessary and pay the cost thereof. All amounts so
advanced by Lessor will become additional rent for the then current Original Term or Renewal Term.
Lessee agrees to pay such amounts with interest thereon from the date paid at the rate of 10% per annum
or the maximum permitted by law, whichever is less.

Section 24. Financial Information. Upon request, Lessee shall furnish or cause to be furnished to
Lessor, at Lessee’s expense, as soon as available after the close of each fiscal year, the audited financial
statement of Lessee at the close of and for such fiscal year, all in reasonable detail, with supporting
schedules, audited by and with the report of Lessee’s auditor (the “Audit”), which may be in electronic
.pdf format. In the event the Audit is filed on the MSRB’s “EMMA” website, to satisfy this requirement
Lessee may email a link to the posted Audit to Lessor. The electronic Audit or EMMA link may be sent
to the following email address (or such other address as Lessor supplies to Lessee in writing):
Yvonne?2.foley@capitalone.com (Yvonne Foley). In the event that the Audit is not available, Lessee will
furnish nnaudited financial statements to Lessor in the manner described in this Section, and will then
supply the Audit immediately upon the availability thereof.

Section 25. Release and Indemnification. To the extent permitted by law, Lessee will indemnify,
protect and hold harmless Lessor from and against any and all liability, obligations, losses, claims and
damages whatsoever {collectively, the “Obligations”), regardless of cause thereof, except for any such
Obligations caused by Lessor’s negligence or willful misconduct, and expenses in connection therewith
(including, without limitation, counsel fees and expenses and any federal income tax and interest and
- penalties connected therewith imposed on interest received) arising out of or as the result of (a) the
entering into this Agreement, (b) the ownership of any item of the Equipment, (c) the manufacturing,
ordering, acquisition, use, operation, condition, purchase, delivery, rejection, storage or return of any item
of the Equipment, (d) any accident in connection with the operation, use, condition, possession, storage or
return of any item of the Equipment resulting in damage to property or injury or death to any person or
(e) the breach of any covenant herein or any material misrepresentation contained herein. The
indemnification arising under this paragraph will continue in full force and effect notwithstanding the full
payment of all obligations under this Agreement or the termination of the Lease Term for any reason.

Section 26. Risk of Loss. Lessee assumes, from and including the Commencement Date, all risk of loss
of or damage to the Equipment from any cause whatsoever. No such loss of or damage to the Equipment
nor defect therein nor unfitness or obsolescence thereof will relieve Lessee of the obligation to make Rental
Payments or to perform any other obligation under this Agreement. '




Section 27. Damage, Destruction, Condemnation; Use of Proceeds. If (a) the Equipment or any
portion thereof is destroyed, in whole or in part, or is damaged by fire or other casualty, or (b) title to, or
the temporary use of, the Equipment or any part thereof or the interest of Lessee or Lessor in the
Equipment or any part thereof will be taken under the exercise of the power of eminent domain by any
governmental body or by any person, firm or corporation acting under governmental authority, Lessee and
Lessor will cause the Net Proceeds of any insurance claim or condemnation award to be applied to the
prompt replacement, repair, restoration, modification or improvement of the Equipment, unless Lessee
has exercised its option to purchase the Equipment pursuant to Section 31, Any balance of the Net
Proceeds remaining after such work has been completed will be paid to Lessee.

Section 28. Insufficiency of Net Proceeds. If the Net Proceeds are insufficient to pay in full the cost of
any repair, restoration, modification or improvement referred to in Section 27, Lessee will either (a)
complete such replacement, repair, restoration, modification or improvement and pay any costs thereof in
excess of the amount of the Net Proceeds, or (b) purchase Lessor’s interest in the Equipment pursuant to
Section 31, The amount of the Net Proceeds, if any, remaining after completing such repair, restoration,
modification or improvement or after purchasing the Equipment will be retained by Lessee, If Lessee will
make any payments pursuant to this Section, Lessee will not be entitled to any reimbursement therefor
from Lessor nor will Lessee be entitled to any diminution of the amounts payable under Section 9.

Section 29. Disclaimer of Warranties. LESSOR MAKES NO WARRANTY OR REPRESENTATION,
EXPRESS OR IMPLIED, AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY OR FITNESS
FOR PARTICULAR USE OR PURPOSE OF THE EQUIPMENT OR AGAINST INFRINGEMENT, OR ANY
OTHER WARRANTY OR REPRESENTATION WITH RESPECT THERETO. IN NO EVENT SHALL
LESSOR BE LIABLE FOR ANY ACTUAL, INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL
DAMAGE IN CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT OR THE EXISTENCE,
FURNISHING, FUNCTIONING OR LESSEE’S USE OR MAINTENANCE OF ANY EQUIPMENT OR
SERVICES PROVIDED FOR IN THIS AGREEMENT.

Section 30. Vendor’'s Warranties. Lessee may have rights under the contract evidencing the purchase
of the Equipment; Lessee is advised to contact the Vendor for a description of any such rights, Lessee
hereby assigns to Lessor during the Lease Term all warranties running from Vendor to Lessee. Lessor
hereby irrevocably appoints Lessee its agent and attorney-in-fact during the Lease Term, so long as Lessee
will not be in default hereunder, to assert from time to time whatever claims and rights (including without
limitation warranties) related to the Equipment that Lessor may have against the Vendor. Lessee’s sole
remedy for the breach of any such warranty, indemnification or representation will be against the Vendor,
and not against Lessor. Any such matter will not have any effect whatsoever on the rights and obligations
of Lessor with respect to this Agreement, including the right to receive full and timely payments
hereunder. Lessee expressly acknowledges that Lessor makes, and has made, no representations or
warranties whatsoever as to the existence or availability of such warranties by the Vendor.

Section 31. Purchase Option; Prepayment.

{a) Lessee will have the option to purchase the Equipment, upon giving written notice to Lessor at least 30
days before the date of purchase, at the following times and upon the following terms:

() On any Rental Payment Date, upon payment in full of the Rental Payment then due hereunder
plus all other amounts due hereunder plus the then-applicable Purchase Price to Lessor; or

(i) In the event of substantial damage to or destruction or condemnation (other than by Lessee or any
entity controlled by or otherwise affiliated with Lessee} of substantially all of the Equipment, on the
day Lessee specifies as the purchase date in Lessee’s notice to Lessor of its exercise of the purchase
option, upon payment in full of the Rental Payment and all other amounts then due hereunder plus
(A) the Purchase Price designated on the Payment Schedule for such purchase date if such purchase
date is a Rental Payment Date or the Purchase Price for the immediately preceding Rental Payment
Date if such purchase date is not a Rental Payment Date, and (B) if such day is not a Rental Payment
Date, an amount equal to the portion of the interest component of the Rental Payment scheduled to
come due on the following Rental Payment Date accrued from the immediately preceding Rental
Payment Date to such purchase date, computed on the basis of a 360-day year of twelve 30-day
months.
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